
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



JUDICIAL DECISIONS ON STATUTES PROHIBIT- 
ING COMBINATIONS AND TRUSTS. 

The American States have enacted, during the last ten 
years, a long series of statutes prohibiting industrial combina- 
tions, or so-called "trusts." Almost the first of these was the 
federal act of 1890, commonly known as the Sherman Anti- 
trust Law ; and this has served as model for most of the laws 
of the several States. Twenty-seven States and Territories 
have passed such laws. They range from Maine to Florida 
and Texas, and from New York to California and Washington, 
through every section of the country, through every phase of 
political belief. There can be but one conclusion. The 
people of the country, through their representatives in Con- 
gress and in the State legislatures, have decided that great 
combinations of capital are prejudicial to public welfare.* 

All the statutes prohibit combinations, and make the persons 
engaged in them punishable by fine and imprisonment. Cor- 
porations are punishable by fine, by forfeiture of charter, by 
loss of the right to carry on operations within the State. 
Usually, the statutes use sweeping language in defining the 
prohibited acts, adopting commonly such all-inclusive phrase- 
ology as that of the federal act, which applies (so far as 
interstate commerce is affected) to " every contract, combina- 
tion in the form of trust or otherwise, or conspiracy in re- 
straint of trade," and to " every person who shall monopolize 
or attempt to monopolize, or combine or conspire ... to 
monopolize." Some of the statutes except combinations of 
laborers or of producers of agricultural products. An extreme 
statute, like that of Texas, sweeps the board without qualifica- 
tion, and calls on every corporation doing business in the 
State to make affidavit that it is engaged in no such nefarious 

*The United States Industrial Commission has just published, as part of its 
preliminary report, the statutes and decisions on trusts and combinations, with a 
tabular digest of the provisions of the different statutes. The present writer was 
engaged on a similar survey of this mass of legislation, and had prepared an 
analysis of the laws, which, however, seems now superfluous in view of the Com- 
mission's comprehensive publication. 
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operations. In almost all of them, while there is general 
prohibition of combinations, there is also a declaration that 
they are against public policy. The same language is thus 
applied which the courts have used, when construing the 
common law, as to the validity of contracts believed to be 
dangerous to the public interest, — a phraseology which, as we 
shall see, has raised some perplexing legal questions. 

No complete opinion, however, can be formed concerning 
the significance of these statutes without an examination of 
the cases decided by the courts in reference to them ; for upon 
the interpretation placed upon a statute by the courts rests 
its importance. 

Two fundamental questions have had to be decided by the 
courts concerning the majority of these statutes : First, under 
the Fifth and Fourteenth Amendments to the Constitution of 
the United States, were they constitutional? And, second, 
would the courts declare all combinations as described in the 
statutes illegal, or would they simply enforce criminal prosecu- 
tion against those combinations which, under the common 
law, were illegal, though not criminal, as being unreasonable 
restraints upon trade ? That is, would all combinations and 
monopolies, whether reasonable or unreasonable as regards 
trade, be held illegal and criminal under these statutes ? 

Let us first examine the cases upon the constitutional ques- 
tions. Under the Fifth Amendment to the Constitution, "no 
person shall be deprived of life, liberty, or property, without 
due process of law." It was argued that a citizen is deprived 
of his liberty without due process of law when, by a general 
statute, he is deprived of the right to make contracts so as to 
form a monopoly. In the case of the Joint Traffic Associa- 
tion,* where a combination of competing railroad's engaged in 
interstate commerce was organized in a joint traffic associa- 
tion (the declared purpose being to control rates, and the pro- 
visions subjecting the road violating the agreement to a fine), 
the court held that the Sherman Anti-trust Act was not an 
interference with the liberty to make contracts guaranteed 
under the Fifth Amendment. The Constitution, the court said, 

» 171 United States, 505. I shall hereafter use the initials V. S. in referring to 
the Supreme Court decisions. 
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meant the right to enter into a lawful contract, and that there 
were many contracts which, while not themselves immoral or 
mala in se, could be prohibited by the legislature. In regard 
to interstate commerce, Congress could so exercise its legisla- 
tive power ; and the prohibition of such contracts is one of the 
reasonable necessities for the regulation of commerce. This 
decision settled, once for all, the question as to the constitu- 
tionality of these statutes under the Fifth Amendment. 

The Fourteenth Amendment provides that " no State shall 
make or enforce any law which shall abridge the privileges or 
immunities of citizens of the United States, nor shall any 
State deprive any person of life, liberty, or property, without 
due process of law." Upon this amendment there is no deci- 
sion by the Supreme Court of the United States. But there 
are two cases on the point, one in Texas and one in Michigan, 
which have not been appealed. Moreover, the decisions of the 
Supreme Court of the United States in the slaughter-house 
cases and the oleomargarine cases would seem to show that, 
if an appeal were made, the decision in the Texas and Michi- 
gan cases would be sustained. The Texas case was that of the 
Waters and Pierce Oil Co. v. State,* where it was held that the 
act prohibiting combinations in restraint of trade was not ob- 
noxious to the Fourteenth Amendment, but was a proper exer- 
cise of the police power of the State in the interest of the 
public welfare. The Michigan case, Bingham v. Brands,^ 
came up upon a contract restricting the sale of lambs in a 
county in Michigan. The court held the anti-monopoly act 
constitutional on the grounds that whatever is injurious to the 
public is void from public policy ; and, as a general rule, the 
immediate representatives of the people, in legislature assem- 
bled, are the fairest exponents of what public policy requires, 
being most familiar with the habits of the period and with the 
actual condition of commerce and trade. Hence a legislative 
enactment would seem to be the least objectionable form of 
an exposition of what is contrary to public policy. 

The statutes, in the light of these decisions, may fairly be 
said to be constitutional ; and the first of the two fundamental 

* 44 South-western Reporter, 936 (hereafter quoted as S. W.). 
t 77 North-western Reporter, 940 (hereafter quoted as 2f. W.). 
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questions is decided. The courts have not interpreted the 
Constitution narrowly, but have given as great an effect as 
possible to the intentions of the people and the legislatures. 

In regard to our second fundamental question, the courts 
are not as unanimous as on the first ; but there is a great pre- 
ponderance of authority towards giving a strict interpretation 
to the language of the statutes. 

The first cases on the subject arose under the Sherman Anti- 
trust Act in the circuit courts of the United States ; and the 
trend of the decisions for some time was towards a limitation 
in the range of operations supposed to be invalid or punishable 
under the federal statute. In United /States v. Greenhut * it 
was held that an indictment under the anti-trust act, which 
failed to allege that the defendants monopolized or conspired 
to monopolize trade or commerce among the several States or 
with foreign nations, did not state an offence, even though it 
did allege that acts were done with intent to monopolize the 
traffic in distilled spirits among the several States, and that 
free competition was destroyed in such traffic in one of the 
States. In United States v. JVelson,f where there was an 
agreement between lumber dealers in the District of Colum- 
bia to raise the price of lumber 50 cents per thousand feet in 
advance of the market price, the court held that such an 
agreement was not a restraint upon trade within the meaning 
of the Sherman Anti-trust Act, unless it involved an absorption 
of the entire traffic and was entered into for the purpose of 
monopolizing trade with the object of extortion. In re Green $ 
was a case where the court rendered a similar decision, decid- 
ing that, to constitute the offence of monopolizing trade, it was 
necessary to acquire or attempt to acquire an exclusive right 
in such commerce by means which would prevent others from 
engaging in it. There was an agreement by which the several 
parties agreed not to sell certain distillery products, and in 
return were given a rebate upon the liquor sold by them. The 
court held that this agreement was no restraint upon trade, 
because the purchaser was not bound to perform the conditions. 
When the sale was made, it could not have this effect, because 
it had no retroactive power to create a valid contract prior to 

* 50 Federal Reporter, 469 (hereafter quoted as F.). t52jf. 646. X52F. 104. 
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the fulfilment of the conditions. But, even if the contract 
could be regarded as a bilateral agreement between the parties, 
the restraint imposed was only partial and reasonable in the 
protection of defendant's business, and was not of that general 
character necessary to constitute an unlawful contract in re- 
straint of trade. 

Other cases of similar tenor were Dueber Watch Case Co. v. 
The E. Howard Watch and Clock Co.,* where the court 
decided that an averment which did not specify the absorption 
or the attempt to absorb the entire market, or a large part of 
it, stated no cause of action. In United States v. Patterson f 
an indictment was not sustained where it was not shown that 
there was a conspiracy to engross the entire market, but it was 
simply alleged that defendants purposed to drive competitors 
from the field. Finally, in the case of the Prescott & A. C. 
R.R. Co. v. Atchison, T. & S. F. R.R. Co.% it was held that 
a contract by which one railroad company arranged with 
another, to the exclusion of a third, an interchange of passen- 
gers and tickets, was not illegal and in restraint of trade, be- 
cause it was not an unreasonable restriction. 

In all these cases, decided by the circuit courts of the 
United States upon the Sherman Anti-trust Act, we see the 
principles of the old common law. The distinction between 
reasonable and unreasonable restraints upon trade runs 
through them, and the courts refused to declare any monopoly 
criminal which was not illegal under the common law. But, 
in the last of the decisions of the circuit courts, that of the 
United States v. Coal Dealers' Association,^ the court took 
the opposite view, holding that any combination which imposes 
a restraint upon interstate commerce is unlawful, whether such 
restraint be fair or not, and whether or no it has increased the 
price of the commodity dealt in. The reason for this change 
will be found in the decisions of the Supreme Court of the 
United States. 

In United States v. Trans-Missouri Freight Association, 
where there was a combination between several competing rail- 
roads, under an agreement for forming an association to main- 
tain reasonable rates without preventing or limiting competi- 

* 55 F. 851. t 55 F. 605. 1 73 F. 438. § 85 F. 252. 
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tion, the Circuit Court * decided that Congress did not intend 
to include common carriers, which were subject to the act of 
February 4, 1887, within the provisions of the anti-trust act, 
this act being a special statute relating to combinations in the 
form of " trusts," Such an agreement as this was not an agree- 
ment, combination, or conspiracy in restraint of trade, and did 
not tend to monopolize trade and commerce within the mean- 
ing of this act. The case was appealed to the Circuit Court of 
Appeals,! where the decision of the Circuit Court was sustained. 
The court, moreover, laid down the rule that contracts, com- 
binations in trust or otherwise, and conspiracies in restraint of 
trade under the anti-trust act are such as have been declared 
against public policy under the common law. Hence the 
reasonableness of the combination must be considered in each 
case. But, finally, on appeal to the Supreme Court, the case 
was decided the other way, and the two decisions given above 
were reversed. The court held that an agreement between 
railroads for maintaining rates and for organizing an associa- 
tion to enforce such rates was an agreement in restraint of 
trade and commerce under the anti-trust act, and such an 
agreement was in no manner authorized by the Interstate 
Commerce Act. " The contract, combinations in restraint of 
trade or otherwise, and conspiracies in restraint of trade or 
commerce include all contracts operating to restrain trade, 
whether legal or illegal at common law or whether the re- 
straint is reasonable or unreasonable." Again, in the Joint 
Traffic Association case t already mentioned, the court laid 
down the principle that Congress has the power to restrain 
railroads from effecting combinations which would have for 
their ultimate purpose the raising of rates and the stifling of 
competition, even though the present rates are reasonable. 

The latest case, that of the United States v. Addyston 
Pipe and Steel Co., arose under an agreement by which a 
number of companies manufacturing iron and steel pipe in 
different States formed a combination whereby a large part of 
the territory in which they did business was divided into 
" reserved cities " and " pay territory." " The reserved cities " 
were allotted to particular members of the combination, free of 

* 53 F. 440. 1 58 F. 58. 1 171 U. S. 505. 
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competition by the others, though business was done through 
pretended bids. In the " pay territory " all offers were sub- 
mitted to a central committee, which awarded the contract 
to that member of the combination which agreed to pay the 
largest bonus to be divided among the others. The Circuit 
Court,* adhering to its previous construction of the statute, 
decided that the agreement was not illegal. The agreement 
in this case was not unreasonable, therefore not contrary to 
the common law, consequently not in violation of the anti- 
trust act. The case was appealed to the Circuit Court of Ap- 
peals,t where the decision of the Circuit Court was reversed on 
the ground that such a restraint as that involved in this agree- 
ment was contrary to the common law. It was not intended 
as a fair protection to the interests of the party in favor of 
whom it was made, but was large enough to interfere with the 
interests of the public. Such a restraint upon commerce 
could only be oppressive, and, in the eye of the law, unreason- 
able. Being void at common law, it must evidently come 
within the scope of this act, and must be contrary to it. On 
appeal to the Supreme Court a decision has just been given, 
affirming the holding of the Circuit Court of Appeals. In this 
last case, clearly the question as to the construction of this act 
did not come up, as the agreement was bad under any in- 
terpretation. We have, however, two decisions of the 
Supreme Court which distinctly lay down the principle that 
the language of the act is to be construed in accordance with 
its evident intention ; and contracts or agreements which are 
in restraint of trade in interstate commerce, whether reasonable 
or unreasonable, are illegal, and are subject to injunction or to 
criminal prosecution under the act. Such, no doubt, was the 
intent of the legislators and of the voters; and their intent 
has been held by the Supreme Court to be adequately ex- 
pressed in the statute. 

But how have the State courts construed the State stat- 
utes ? Have they been as scrupulous as the Supreme Court, 
or have they attempted to put the construction of the circuit 
courts upon these statutes, in order, in a great measure, to de- 
stroy their efficacy ? 

•78 f. 712. tM.*'. 271. 
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In Texas the court held, in Anhaeuser-Busch Brewing As- 
sociation v. Shuck,* that parties to a combination to control 
the price of beer in a town cannot recover for breach of con- 
tract, though the dealers combined were not the only ones in 
the town and the price was not raised to consumers. Evidence 
that the combination was only to reduce expenses, the court 
said, would not be allowed to affect the plain import of the 
agreement. And similarly in Iowa, in the case of Beckley v. 
Mulville, it was decided that a combination of insurance com- 
panies for reasonable uniform rates was contrary to the anti- 
trust law, because any such combination whatever was illegal, 
whether reasonable or unreasonable. 

In New York, however, the situation is different. In 
Cohen v. Berlin & Jones Envelope Co.,f where there was a 
contract to supply the full product of an envelope manufactory 
to certain parties, who agreed in their turn not to sell below 
a certain price, and where the business was in a very precari- 
ous condition, the court held that the contract was not void in 
restraint of trade, because agreements which have for their 
object the realization of a fair price for the product manu- 
factured and sold do not contravene any rule of public policy- 
even though, in some respects, they operate in restraint of 
trade. When the provisions of agreements among competitors 
tend beyond measures for self- protection, and therein endanger 
the public good, they should not be sustained. The appre- 
hension of danger to the public interests, however, should rest 
upon evident grounds, and the courts should refrain from inter- 
fering with or restraining the conduct of the affairs of individ- 
uals or of corporations, unless their conduct, in some tangible 
form, threatens the welfare of the public. In Rafferty v. Buffalo 
City Gas Co.% a similar decision was rendered. A contract 
was made by a gas company to issue stock in exchange for 
all the stock of another concern, merely to prevent ruinous 
competition. The court held that such a contract was not 
illegal, on the same principle as that of the Cohen case. 

Since the decisions in these cases, a more stringent statute 
has been enacted in New York (1899). On this statute the 
courts have not yet rendered an opinion. 

*27 5. W. 692. 1 86 New York State Reports, 588. 1 56 Ibid., 288. 
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Except in New York, all the courts of final appellate juris- 
diction have refused to interpret the anti-trust statutes in a 
manner inconsistent with their evident intention. That the 
subject has not been brought up in more of the States having 
such laws goes to prove that the question outside of New 
York is substantially settled. From the point of view of the 
common law the decision of the New York courts would 
seem to rest upon the more obvious and equitable basis. 
Nothing is better established in law or more reasonable than 
that a combination which does not restrict trade in general is 
not usually disadvantageous to the public ; and, if such combi- 
nations are not dangerous to the people, the reason for de- 
stroying them disappears. On the other hand, under our 
constitutional and legal system, the manifest duty of the 
courts (provided an act is constitutional) is to give effect to 
its intention. In view of the language used in these statutes, 
it would seem that the courts have been left no alternative, 
The New York courts, in their desire to give an equitable 
interpretation to the language of the New York statute, have 
gone farther than its language has justified; for the words 
used are fully as unconditional and clear as those employed in 
the other statutes, and would seem to call for the same inter- 
pretation. 

R. C. Davis. 
Harvard University. 

NOTE. 

The following additional cases have been decided upon points of minor 
importance: — 

I. The scope required of contracts in order to bring them under the Sherman 
Anti-trust Act governing interstate commerce. 
U. S. V. Hopkins, 82 F. 520. 
Wiswall v. Scott, 86 F. 671. 
U. S.v. Workingmen's Amalgamated Council of New Orleans, 54 F. 994 . 

Jl (A) Patents in form of trusts and combinations of patents are illegal. 

Nat. Harrow Co. v. Quick, 67 F. 130. 

The Same v. Bench, 76 F. 667. 

The Same v. E. Bennett & Sons, 47 N. Y. S. 46*. 
Contra : 

Columbia Wire Co. v. Freeman Wire Co., 71 F. 352. 

(B) Injunction will be granted against infringement of patents, even though 
the owners of patents are formed in an illegal combination. 

Edison Electric Light Co. v. Sawyer Manufacturing Electric Co., 
53 F. 692. 
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(C) Combination to control copyrights are not illegal. 

Murphy v. Christian Press Association, 56 A^. T. S. 697. 

III. Defendant may plead as bar to recovery that plaintiff is a member of a 
monopoly. 

Bishop v. American Preservers' Co., 41 N. E. 765. 
Anhaeuser Busch Brewing Co. v. Hauck, 276 W. 692. 
Contra: 

Wiley v. Nat. Wall Paper Co., 70 III. App. 543. 
Chas. E. Wisewall, 47 F. 802. 

IV. Constructions of the State acts upon various subjects. 
North Carolina: 

Thrift v. Board of Commissioners of Elizabeth City, 30 S. E. 349. 
Orey v. Commissioners of Cumberland Co., 29 S. E. 771. 

Texas: 

Queen's Insurance Co. v. State, 86 Texas, 250. 
Columbia Carriage Co. v. Batch, 47 S. W. 288. 
Welchv. Phelps & Bigelow Windmill Co., 30 S. W. 71. 

Illinois : 

Coquard v. Nat. Linseed Oil Co., 67 III. App. 20. 

St. Louis & C. R. R.R. Co. v. Postal Tel. Co., 61 N. E. 382. 
Michigan : 

Hitchcock v. Anthony, 83 F. 779. 

.Merte Capsule Co. v. 17. 5. Capsule Co., 67 .F. 414. 
Mississippi: 

Am. Fire Insurance Co. v. State, 22 5. 99. 
Nebraska: 

Downing v. Lewis, 76 .y. JT. 900. 
New York: 

In Re Attorney-general, 47 JT. T. S. 88S. 

.Baird v. Sheehan, 56 J^. r. S. 228. 

Kansas: 

.State v. Phipps, 50 Kansas, 609. 



